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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of
$1,310,766 in petitioner’s Federal incone tax for 2000. The
deficiency was attributable to respondent’s recharacterizing the
| unp- sum proceeds received by petitioner for the sale of rights
acquired fromthe New York State lottery as ordinary incone

instead of capital gain. Unless otherw se indicated, all section
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references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rules
of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122.

The stipulated facts are incorporated as our findings by this
reference. Petitioner resided in Rochester, New York, at the
time that she filed her petition.

On May 31, 1997, petitioner won $17.5 mllion in the New
York State Lottery. Petitioner was entitled to receive 26 annual
paynents totaling $17.5 mllion that began in June 1997 and wil|l
end in May 2022. Petitioner received annual lottery paynents for
1997 through 1999. She reported those paynents as ordi nary
i ncone on her incone tax returns for each of those years.

On January 14, 2000, petitioner sold all of her then
remaining lottery rights to Settlenent Funding LLC (Settl enent
Fundi ng) of Norcross, CGeorgia, for a |unp-sum paynment of
$7.1 million. This sale was pursuant to an agreenment between the
parti es dated Novenber 4, 1999, and a New York Suprene Court
Order dated Novenber 29, 1999. Settlenent Funding issued to
petitioner a Form 1099-B, Proceeds From Broker and Barter
Exchange Transactions, for 2000. The Form 1099-B |isted proceeds

fromthe sale of “Stocks, bonds, etc.” of $7.1 mllion.
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Petitioner filed Form 1040, U.S. Individual Incone Tax
Return, for 2000. On Schedule D, Capital Gains and Losses,
attached to that return, petitioner reported the sale of her
lottery rights as a long-termcapital gain of $7.1 mllion. The
I nt ernal Revenue Service determ ned that petitioner’s incone from
the sale of the lottery rights was includable as ordinary incone,
not as a capital gain.

Di scussi on

The parties dispute whether petitioner’s receipt of
$7.1 million in exchange for the assignment of her right to
receive future lottery installnment paynents to Settl enent Fundi ng
constitutes ordinary incone or capital gain. Resolution of this
i ssue depends on whether petitioner’s right to receive the
remaining lottery installnent paynents was a capital asset within
t he nmeani ng of section 1221.

Petitioner’s argunment that the assignnent of the right to
receive the remai ni ng paynents was the sale of a capital asset

purports to apply the “paranmeters” but disputes the reasoning in

United States v. Maginnis, 356 F.3d 1179 (9th Cir. 2004). 1In
Magi nnis, the Court of Appeals held that, under the substitute
for ordinary incone doctrine, the sale of a right to future
lottery paynments should be taxed as ordinary incone. |1d. at
1187. (Under the substitute for ordinary incone doctrine, a

court will narrowy construe the term*“capital asset” when a
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t axpayer makes an attenpt to transformordinary incone into

capital gain. See Comm ssioner v. P.G Lake, Inc., 356 U S. 260,

265 (1958).) The Court of Appeals found that there was no sal e
of a capital asset because there was no underlying investnent of
capital in return for the receipt of the lottery ticket and
because the sale did not reflect an increase in value over cost
to any underlying asset held by the taxpayer. 1d. at 1183.

Petitioner argues that her right to receive future lottery
paynents in this case was a capital asset because her purchase of
the lottery ticket was an underlying investnent in capital.
Further, petitioner argues that there was an increase in val ue
above the cost of any underlying asset she held because “the
assi gned paynents appreciated in value due to inpersonal market
forces”. Finally, petitioner argues that respondent’s reliance
on the substitute for ordinary inconme doctrine is m splaced.

In Maginnis, the taxpayer assigned his right to receive the
remaining installnments of a lottery prize to a third party in
exchange for a | unp-sum paynent. The Court of Appeals held that
t he taxpayer could not argue that a purchase of a lottery ticket
was a capital investnent. [|d. Further, because the Court of
Appeal s held that the lottery ticket was not a capital
investnment, it also held that there was no “cost” to the taxpayer
for the right to receive the future lottery paynents. Therefore,

t he noney received for the sale of the right could not be seen as
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reflecting an increase of val ue above the cost of any underlying

asset . ld. at 1184; see also Watkins v. Conm ssioner, T.C. Meno.

2004- 244 (taxpayer’s right to receive future annual lottery

paynments did not constitute a capital asset); Copton v.

Conmi ssioner, T.C. Menp. 2004-95; Boehne v. Conmmi ssioner, T.C

Meno. 2003-81. Petitioner’s argunents fail to distinguish her
situation fromthat of the taxpayer in Mginnis.
Addi tionally, the governing facts in the instant case are

i ndi stinguishable fromthe facts in Davis v. Comm ssioner, 119

T.C. 1 (2002), and other cases, in which a taxpayer assigned a
right to future lottery installnment paynents in return for a

| unmp- sum payout at a discounted value froma third party. W
held in each of these cases that a right to future lottery
instal |l ment paynments did not constitute a capital asset within

t he neani ng of section 1221. See Wl man v. Comm ssioner, T.C.

Meno. 2004-262; Watkins v. Conm ssioner, supra; Lattera v.

Conmi ssioner, T.C. Menp. 2004-216; dopton v. Conm ssioner,

supra; Sinmpson v. Commi ssioner, T.C Meno. 2003-155; Johns v.

Conmi ssioner, T.C. Meno. 2003-140; Boehne v. Conmi Ssioner, supra.

It is unnecessary to repeat the thorough analysis set forth in

Davis v. Commi ssioner, supra. Petitioner has not attenpted to

di stingui sh Davis and the other cases, instead arguing anal ogi es
to cases in different contexts. W see no reason to depart from

the consistent treatnent of identical issues. W hold that the
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$7.1 million received by petitioner fromSettlenment Funding in
exchange for petitioner’s right to receive the remaining lottery
instal |l ment paynments is ordinary income and not capital gain.

To reflect the foregoing,

Deci sion will be entered

for respondent.




